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ObamaCare in Court:  
The Roberts Decision for Non-Lawyers 

 
FreedomWorks has prepared this summary of the historic ObamaCare ruling (NFIB v. Sebelius, 
2012) for the benefit of non-lawyers.  Every citizen should try to understand and think about 
this important decision. It touches not only on the health care of every American but also on 
some of the most important features of our Constitution, including federalism and the limits of 
congressional power. 
 

 

 
 

Executive Summary 

 
The Patient Protection and Affordable Care Act or PPACA (more commonly known as 
“ObamaCare”) was signed into law in late March 2010. The law was challenged in court by 26 
states and the National Federation of Independent Business (NFIB), a small-business 
association.  The challengers argued that the 2,801-page law was unconstitutional, saying that 
its central provision, the “individual mandate” to purchase government-defined health 
insurance, exceeds Congress’s powers under the Constitution. The Obama Administration 
defended the law vigorously, arguing that, under  the Commerce Clause, Congress may regulate 
economic activity that “substantially affects” interstate commerce, including the decision not to 
purchase health insurance. Alternatively, the Administration argued, Congress can impose the 
mandate under the Necessary and Proper Clause or the Tax Clause. The case went all the way 
to the Supreme Court. In June 2012, a majority of the Justices led by Chief Justice Roberts 
upheld the controversial law, holding that while the individual mandate is unconstitutional 
under the Commerce Clause and the Necessary and Proper Clause, it is constitutional under the 
Tax Clause. The challengers also argued that PPACA’s massive Medicaid expansion was 
unconstitutional under the Spending Clause and the Tenth Amendment. The majority agreed 
that it is unconstitutional if read as mandatory, but they chose to read it as optional for the 
states. Technically, the Court answered not one but seven separate legal issues in the case.  Six 
of the seven questions were decided by a narrow 5 to 4 majority. One (the constitutionality of 
the Medicaid expansion) was decided 7 to 2.  Majority decisions constitute binding precedents 
that all lower courts must follow. In this document, we classify five of the nine Justices as 
“conservatives”: John Roberts, Antonin Scalia, Anthony Kennedy, Clarence Thomas, and Samuel 
Alito. We classify the four remaining Justices as “liberals”: Ruth Bader Ginsburg, Stephen 
Breyer, Elena Kagan, and Sonia Sotomayor. We call the overall ruling the “Roberts Decision” 
because Chief Justice John Roberts cast the deciding vote in all but one of the seven legal 
questions decided in the case; he also authored the majority opinion on every question. 
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Summary of the Decision 

 

1 Hearability 

Question 1: Tax Anti-Injunction Act. Can the Supreme Court hear this case at this time? More 
specifically, is the mandate penalty a tax, for purposes of the Tax Anti-Injunction Act? 
 

Background. The Tax Anti-Injunction Act is a Civil War era law that forbids federal 
courts from hearing a case challenging the legality of a tax until after that tax has been 
collected from the citizen who brings the suit. PPACA’s individual mandate penalty 
doesn’t take effect until January 1, 2014. If the Court were to find the penalty to be a tax, 
the remainder of this lawsuit would have to be postponed until sometime after January 
2014. But if the Court were to find it to be a penalty, then the Court could hear the case 
at this time. 

 
Majority Decision 1. Chief Justice Roberts, speaking for all nine Justices: The Supreme Court can 
hear this case at this time. Congress is free to decide which taxes are covered by the Tax Anti-
Injunction Act and which are not. In PPACA, although Congress did place the individual 
mandate penalty within the U.S. tax code, it also took great care to always describe it as a 
penalty and not as a tax.  Therefore, we conclude that Congress intended that the mandate 
penalty not be considered to be a tax for purposes of the Tax Anti-Injunction Act, and therefore 
we can hear this case at this time. (Decided 9 to 0.) 
 

2 Commerce Clause 

Question 2: Commerce Clause. Does Congress have the power to enact the individual 
mandate under the Commerce Clause? 
 

Background. The Commerce Clause states: “The Congress shall have power . . . To 
regulate Commerce . . . among the several States” (U.S. Constitution, Article I, section 8, 
clause 3). Prior to the 1930s, the Supreme Court interpreted this clause to mean that 
Congress may regulate (that is, make rules for governing) (a) the channels of interstate 
trade and (b) the persons and things in interstate trade. In the late 1930s, the Court 
added a third, very broad area to this list, namely: (c) activity that “substantially affects” 
interstate commerce, even if that activity involves no trade and occurs solely within the 
boundaries of a single state. For example, Congress passed a law that tried to 
control  the price of wheat nationally, by regulating how much wheat could be grown on 
each farm throughout the nation. A farmer decided not to sell his wheat but rather to 
use it solely for his own family’s consumption. The federal government fined him for 
exceeding his quota under the law. He sued. The Supreme Court sided with the federal 
government, ruling that, if all or even many farmers did the same thing as this farmer, 
then Congress’s goal of controlling wheat prices nationally would be foiled (Wickard v. 
Filburn, 1942). PPACA’s individual mandate presents the following question: Does an 



individual’s failure to buy health insurance “substantially affect” interstate commerce in 
health care, such that Congress, in order to regulate the health insurance market, can 
compel everyone to participate in that market? 

 
Majority Decision 2. Chief Justice Roberts, speaking for himself and the four “conservative” 
Justices: Congress does not have the power under the Commerce Clause to impose the 
individual mandate to purchase health insurance. A failure to purchase health insurance is not 
activity but inactivity. The Commerce Clause does not give Congress the authority to compel 
individuals to become active, but only to regulate their activity once they are active. Everything 
that a large number of people refrain from doing can be said to “substantially affect” interstate 
commerce; if Congress could compel inactive people to become active for any purpose that 
Congress deems important, then ours would no longer be a government of limited powers. 
Congress could theoretically make us all buy broccoli for our health -- surely that goes beyond 
anything the Founders intended. Therefore, the mandate is unconstitutional under the 
Commerce Clause. (Decided 5 to 4.) 
 

Dissent by Liberals. Justice Ginsburg, speaking for herself and three “liberal” Justices: 
We reject the majority’s distinction between “activity” and “inactivity.” All inactivity can 
be viewed as activity. People who refrain from purchasing health insurance are “active” 
in the “self-insured” or “noninsured” market. Since their activities “substantially affect” 
interstate commerce, Congress may regulate them, up to and including making them 
buy health insurance. We do not see how upholding the mandate under the Commerce 
Clause would lead to a completely unlimited government that can make everyone, to 
use the majority’s example, buy broccoli for their health. The majority’s crabbed reading 
of the Commerce Clause is profoundly retrogressive and will not stand the test of time. 

 
Dissent by Thomas. Although I voted with the majority on this question and agree with 
their reasoning, I would go further. I adhere to my longstanding view the very notion of 
a “substantial effects” test under the Commerce Clause is inconsistent with the original 
understanding of Congress’s powers and with this Court’s early Commerce Clause cases. 
Our continued use of that test has only encouraged the federal government to persist in 
its view that the Commerce Clause has virtually no limits. Wickard and similar cases 
should be overturned. 

 

3 Necessary and Proper Clause 

Question 3: Necessary and Proper Clause. Does Congress have the power to enact the 
individual mandate under the Necessary and Proper Clause? 
 

Background. The Necessary and Proper Clause states: “The Congress shall have Power . 
. . To make all Laws which shall be necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this Constitution in the Government 
of the United States, or in any Department or Officer thereof” (U.S. Constitution, Article I, 
section 8, clause 18). This clause comes at the end of the list of powers granted to 
Congress in Article I, section 8, and is sometimes also called the Basket Clause or the 
Sweeping Clause. It is the basis for what lawyers call “implied powers,” powers that, 



while not granted explicitly, can be regarded as having been granted implicitly, in order 
to make the Constitution workable. The clause provoked controversy during the debate 
over the Constitution’s ratification. At the Virginia Ratifying Convention, Patrick Henry 
predicted that it would lead to limitless federal power that would inevitably menace 
individual liberty. Ratification supporters -- including James Madison and Alexander 
Hamilton -- argued that it would only permit the execution of the few powers explicitly 
granted in the Constitution. Madison went so far as to argue that without the clause, the 
Constitution would be a "dead letter" (Federalist 44). A generation later, Chief Justice 
John Marshall set forth what has become the defining formula for interpreting whether 
a congressional enactment violates the Necessary and Proper Clause: “Let the end be 
legitimate, let it be within the scope of the Constitution, and all means which are 
appropriate, which are plainly adapted to that end, [and] which are not prohibited, but 
consistent with the letter and spirit of the Constitution, are constitutional" (McCulloch v. 
Maryland, 1819). PPACA presents the question whether the individual mandate meets 
Marshall’s multi-part test. Specifically, the Administration argued that even if the 
individual mandate should be found unconstitutional under the Commerce Clause, it 
should still be upheld under the Necessary and Proper Clause, as an “integral part of a 
comprehensive scheme of economic regulation.”   

 
Majority Decision 3. Chief Justice Roberts, speaking for himself and four “conservative” Justices: 
Congress does not have the power to enact the individual mandate under the Necessary and 
Proper Clause. Even if the mandate is “necessary” to the Act’s insurance reforms, as the 
Administration argues, such an expansion of federal power is not a “proper” means for making 
those reforms effective. The mandate, to use Marshall’s famous test, is not “consistent with the 
letter and spirit of the Constitution,” because it violates the very notion of limits on federal 
power. Far from being an incidental but necessary power for carrying out the complex 
regulatory scheme of the Act, it is the very linchpin of that scheme. Such a substantial power 
cannot be justified under the Necessary and Proper Clause without also being grounded in 
some other Clause of the Constitution. But as we have shown [see Majority Decision 2, above], 
it has no such grounding. (Decided 5 to 4.) 
 

Dissent by Liberals. Justice Ginsburg, speaking for herself and three “liberal” Justices: 
The majority is incorrect. The mandate is both “necessary” and “proper” to make 
effective Congress’s undisputed authority under the Commerce Clause to regulate 
health insurance companies. No one in this case has disputed that Congress has the 
power to impose mandates on insurance companies. The Act attempts to prohibit 
pricing of health insurance based on a person’s health status. Specifically, it requires 
health insurers to take all applicants regardless of health status (“guaranteed issue”) 
and to charge all customers roughly the same price regardless of health status 
(“community rating”). Yet as we have seen in the states that have enacted those two 
insurance mandates, unless you also compel individuals to buy health insurance, these 
insurance mandates will cause the market to collapse, because people simply wait until 
they get sick to buy insurance. To avert that “adverse selection” problem, and the 
resulting insurance “death spiral,” Congress must impose an individual mandate. 
Therefore, the mandate is both “necessary” and “proper” for carrying out Congress’s 
undisputed power to regulate insurance pricing. 



 

4 Tax Clause 

Question 4: Tax Clause. Does Congress have the power to enact the individual mandate under 
the Tax Clause?  
 

Background. The General Welfare Clause (also frequently called the Tax Clause, the 
Spending Clause, or the Tax-and-Spend Clause) states: “The Congress shall have Power 
To lay and collect Taxes . . . to pay the Debts and provide for the common Defence and 
general Welfare of the United States” (U.S. Constitution, Article I, section 8, clause 1). 
The Founders were divided over whether this language permits Congress to tax and 
spend for any “national” purpose that promotes the “general welfare” (Hamilton’s 
view), or only to carry out powers specifically granted elsewhere in the Constitution, 
especially the list of powers granted to Congress under Article I, section 8 (Madison’s). 
Conservatives have traditionally sided with the narrower (Madisonian) reading; 
progressives, with the broader (Hamiltonian) one. In 1937, the Supreme Court not only 
embraced the Hamiltonian interpretation but went beyond it, effectively ceding to the 
elected branches the whole job of defining what is “national” and what is for the “general 
welfare.” The last time the Court struck down a federal law for exceeding Congress’s 
powers under the General Welfare Clause was in 1936. PPACA presents the question of 
whether the PPACA individual mandate penalty can be viewed as a tax (and can 
therefore be upheld under the Tax Clause) or must be viewed as a penalty (and must 
therefore struck down, in accordance with Majority Decisions 2 and 3, above)? 

 
Majority Decision 4. Chief Justice Roberts, speaking for himself and the four “liberal” Justices: 
Congress may impose the mandate penalty because, despite being labeled by Congress a 
penalty, it is in reality a tax. Our duty is to try to uphold a statute enacted by the people’s 
elected representatives, if there is any reasonable way to do so. Even though a majority of this 
Court has ruled the mandate itself unconstitutional under the Commerce Clause and the 
Necessary and Proper Clause [see Majority Decisions 2 and 3, above], we think the mandate 
penalty can still be imposed under the Tax Clause.  Congress’s power to impose taxes is broad 
enough to include the power to impose a tax on those who fail to purchase health insurance. 
Although Congress took great care to avoid calling the individual mandate penalty a “tax,” it 
placed the penalty within the U.S. tax code and directed that it be collected by the IRS “in the 
same manner as taxes.” And like other taxes, it will yield revenue for the Government. 
Therefore, it can be viewed as a tax. Therefore, we can, and do, uphold it under the Tax Clause. 
(Decided 5 to 4.) 
 

Dissent by Conservatives. Justice Scalia, speaking for himself and three “conservative” 
Justices: We fail to see how, if a mandate is an unconstitutional penalty, it can also be a 
constitutional tax. Either it is a penalty or a tax; it cannot be both. This present Court 
unanimously finds it to be a penalty for purposes of the Tax Anti-Injunction Act [see 
Majority Decision 1, above]; it thus strikes us as strange that a majority [Roberts plus 
four “liberals”] can also find it to be a tax for constitutional purposes. The fact that 
Congress declared that the penalty shall be collected “in the same manner as taxes” 
proves that Congress did not think it was passing a tax. The majority has effectively 



rewritten PPACA -- legislated from the bench -- in order to make the mandate 
constitutional.  

 
Reply by Roberts. As I see it, an exaction can exist anywhere along a continuum 
between being a tax (whose main purpose is to raise revenue) and a penalty (whose 
main purpose is to punish unlawful behavior). The PPACA mandate penalty is closer to 
the “tax” end of the spectrum, because it is small enough that it is basically a revenue-
raiser, though admittedly it does also encourage a particular behavior (purchasing 
health insurance). People are free not to buy insurance, or not to pay the tax; but PPACA 
provides no other legal penalties for them, if they refuse to do either. If the amount of 
the tax were significantly higher -- if it were closer to the “penalty” end of the spectrum 
-- then I would find it unconstitutional.  

 

5 Medicaid (Constitutionality) 

Question 5: Medicaid Expansion (Constitutionality). Does Congress have the power, under 
the Spending Clause, to impose upon the states  a costly expansion of the Medicaid program? 
 

Background. Under our federal system, the states are “sovereign” and cannot be 
commanded by Congress. To provide additional protection to the states from federal 
encroachments, the Tenth Amendment was added. It declares: “The powers not 
delegated to the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people” (U.S. Constitution, Amendment 
10).  However, the Supreme Court has long held that under the Spending Clause (also 
known as the General Welfare Clause), Congress may provide states with money 
(“grants-in-aid”) to carry out national purposes. But the Supreme Court has said that 
this aid must be in the nature of a contract and each state must be left (at least 
theoretically) free to say no to the federal money at any time. The Court has also said 
that Congress may not use such aid as leverage to entrap a state and coerce it into doing 
Congress’s bidding. So, for example, in 1984 Congress attached a condition to federal 
highway funds whereby any state that has a drinking age below 21 years loses 5 
percent of its annual highway funding.  Was this constitutional? The Court ruled it was 
(South Dakota v. Dole, 1987), but added that, if the penalty were significantly higher, it 
would not be a mere condition but a form of compulsion and therefore unconstitutional. 
The Court did not say exactly where the line is to be drawn, between a condition and 
compulsion. (As a factual matter, all states have raised their drinking age to 21.) The 
Medicaid program, established in 1965, is a joint federal-state grant program that pays 
for health care services for the poor. The federal and state governments each put up 
about half the money for this program. Under existing Medicaid law, if a state opts out 
of the program or fails to comply with a federal requirement, the Secretary of Health 
and Human Services can deprive the state of all of its federal Medicaid funding. The 
possibility of losing all that money is a much more serious threat to states than is the 
drinking-age condition, which threatens only a small percentage of most state budgets: 
Medicaid spending now represents more than 20 percent of spending in most states. 
PPACA includes the largest expansion of the Medicaid program in its history, 
fundamentally changing its nature from a program focused on certain target 



populations into a “lower middle-class” entitlement for all persons with incomes below 
133 percent of the federal poverty level. In 2010, twenty-six states -- more than half the 
Union -- sued to have this expansion struck down, arguing that, given the draconian 
penalty for noncompliance, they had little choice but to accept. PPACA, therefore, 
presents the question whether the Medicaid expansion is unduly coercive of the states 
and thus exceeds Congress’s powers under the Spending Clause and the Tenth 
Amendment. 

 
Majority Decision 5. Chief Justice Roberts, speaking for himself, the four “conservative” Justices, 
and the “liberal” Justices Breyer and Kagan: While Congress does have the power to offer 
“grants-in-aid” to freely cooperating states, PPACA’s Medicaid expansion is so coercive of the 
states that it exceeds Congress’s powers under our system. Specifically, we find that: 1) The 
expansion is not just different in degree, but in kind, from the existing Medicaid program. 2) 
Congress had a duty to -- but did not -- forewarn states of the possibility of such a massive 
expansion when they first signed on to Medicaid. 3) The threatened loss of funding for non-
participating states is so large that the states have no real choice but to participate in this new 
program. Therefore, the expansion is unconstitutional. (Decided 7 to 2.)  
 

Dissent by Two Liberals. Justice Ginsburg, speaking for herself and Justice Sotomayor: 
Each of the majority’s three basic assumptions is mistaken. The expansion is not a new, 
separate program but rather just another increment in a long history of expansions of 
this program; the states did know from the start that Congress could alter the program 
in the future; and the states remain free to opt out of Medicaid at any time. Therefore, 
the Medicaid expansion is constitutional. 

 

6 Medicaid (Remedy) 

Question 6: Medicaid Expansion (Remedy). If the Medicaid expansion is unconstitutional, 
must it be struck down altogether? 
 

Background: PPACA’s Medicaid expansion amends the existing Medicaid statute. 
Chapter 7 of that statute includes two relevant sections: 1) section 1396(c), which 
authorizes the Secretary of Health and Human Services to withhold all of a state’s 
Medicaid money if it fails to comply with all provisions of the Medicaid program; and 2) 
section 1303, a “severability” clause that says that if “any provision of this chapter, or 
the application thereof to any person or circumstance, is held invalid, the remainder of 
the chapter, and the application of such provision to other persons or circumstances 
shall not be affected thereby.”  

 
Majority Decision 6. Chief Justice Roberts, speaking for himself and the four “liberal” Justices: 
Even though the Medicaid expansion is unconstitutional, it can still remain standing, because, 
thanks to the severability clause in the underlying Medicaid statute, the mandatory nature of 
the expansion (which flows from the Secretary’s power to withhold all of a state’s Medicaid 
funding) can be eliminated, without eliminating the expansion itself. Thus, the expansion can be 
interpreted to be optional for the states -- and we choose to so interpret it. Individual states 



may opt out of the expansion without losing their other Medicaid money. (Decided 5 to 4.)  
 

Dissent by Conservatives. Justice Scalia, speaking for himself and three “conservative” 
Justices: Although we joined in the 7 to 2 decision on the constitutionality of the 
Medicaid expansion [Majority Decision 5, above], we cannot go along here with the 
remedy chosen by a majority of the Court. We do not accept the majority’s strained 
interpretation of the Medicaid statute’s severability clause. That clause provides no 
basis for treating PPACA’s Medicaid expansion as optional when it is, in fact, effectively 
mandatory. Nothing in the Medicaid statute, or in this Act, permits us to treat the 
expansion as if it were an entirely separate program from existing Medicaid. The 
Secretary’s power to withhold all of a state’s funds is plain to see; there is no mention of 
any selective power to withhold only the funds associated with this new part of the 
program. Therefore, the proper remedy is to strike down the entire Medicaid expansion. 
The majority has effectively rewritten PPACA -- legislated from the bench -- in order to 
make the expansion constitutional.  

 

7 Severability 

Question 7: Severability. If any part of the Act is unconstitutional, can any of the rest of the 
Act remain? If so, which parts? 
 

Background. Many statutes contain a “severability” clause instructing courts to strike 
down only the invalid parts of a law and to preserve everything else. An early draft of 
PPACA contained a severability clause, but it does not appear in the law as finally 
enacted. The Supreme Court has traditionally tried to err on the side of reading a 
severability clause into a statute that lacks one, in order to respect the handiwork of the 
elected branches; but it has not been consistent on this point, and its practice has 
typically been somewhat “case by case.” With each statute where it has decided a 
provision is invalid, it typically asks two questions with respect to severability:  1) “If 
we sever the invalid provision, will the remaining provisions operate as Congress 
designed them?” 2) Would Congress have enacted the remaining provisions absent the 
offending provision?” If the answer to either question is “No,” the presumption is that 
the entire statute must fall. PPACA presents the question whether, if the individual 
mandate or the Medicaid expansion are declared invalid, how much of the rest of the 
statute must fall as well? 

 
Majority Decision 7. Chief Justice Roberts, speaking for himself and four “liberal” Justices: We do 
not need to reach the severability question, because we have upheld every part of the Act. 
There is nothing to sever. (Decided 5 to 4.)  
 

Dissent by Conservatives. Justice Scalia, speaking for himself and three “conservative” 
Justices: The major parts of this Act are all interconnected: the individual mandate, the 
insurance mandates, the employer mandate, the exchanges, the tax-credit premium 
subsidies, the Medicaid expansion, the Medicare reductions, the hospital 
reimbursement changes, the various new taxes, and many other provisions. If even one 
of them goes, the Act cannot work as Congress intended. As for the Act’s many 



seemingly “minor” or “unrelated” provisions, they too are connected to the rest, in this 
sense: they were added to secure one or more votes needed to pass the entire package. 
Admittedly, some provisions were probably attached simply because PPACA provided a 
convenient passing vehicle. But we have no way of knowing which provisions were 
added to buy votes and which were simply tacked on. When the Supreme Court is 
confronted with such a “Christmas tree,” to which many nongermane ornaments have 
been attached, we think our proper rule must be “When the tree no longer exists, the 
ornaments are superfluous.” Clearly, without many of the “minor” provisions, the Act 
would not have become law.  Therefore, to try to preserve any part of this massive 
statute is to “make a new law” rather than to “enforce an old one,” which is “no part of 
our duty.” The constitutionally proper way to respect the people’s representatives in a 
case like this is not to selectively rewrite their handiwork -- as the majority has done 
with PPACA’s individual mandate and Medicaid expansion -- but rather to strike down 
the entire Act and let Congress start over with a clean slate. 

 


